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c/o Robert W. Hall, President

10720 Button Willow Drive
Las Vegas, Nevada 89134

702-360-3118

FAX: 702-360-3119

Nevada Environmental Coalition, Inc.
July 30, 2005
Russell Roberts
Principal Management Analyst

Department of Air Quality & Environmental Management (“DAQEM”)
P.O. Box 555210

Las Vegas, NV 89255-5210

Re: Air Quality Improvement Project (“AQIP”)
Dear Mr. Roberts:

The Nevada Environmental Coalition, Inc. (“NEC”) and Robert W. Hall as an individual (“Commenters”), support the concept of a comprehensive revision and re-write of the Clark County Air Quality Regulations. A good faith, comprehensive revision and re-write of the Air Quality Regulations in Clark County have the potential to address many of the concerns we have addressed administratively and with the courts for years. We are concerned however that the County’s June 10, 2005 announced revision and re-write approach will have the opposite result.

There is one overrding fact that cannot be resolved by misleading regulations. The only way that the Las Vegas Valley has gotten away with evading federal environmental requirements is by backsliding. 

Clark County and the State of Nevada adopted State Implementation Plan (“SIP”) standards that are more stringent than federal standards in the 1979-1982 State Implementation Plan. The 1979-82 SIP standards supersede less stringent federal standards for the reasons presented herein. Clark County and the Las Vegas Valley (Hydrographic Area 212) have had a serious non-attainment designation for three air pollutants for many years.

The EPA recently approved a Clark County CO SIP and a PM10 SIP. The PM10 SIP approval is now before the Ninth Circuit Court of Appeals on judicial review. A major issue on appeal involves backsliding. The County has not been able to achieve Clean Air Act (“CAA”) standards and cleaner air attainment on the basis of either the more stringent 1979-1982 SIP standards or the less stringent and legally insufficient federal standards. Regulations that only propose to meet federal standards backslide from the more stringent State SIP standards.
New Source Review (“NSR”)

“NSR backsliding” entails at least two weakenings. First, it will raise the tonnage thresholds defining major new and modified sources subject to NSR. Second, for those sources that trigger NSR, it will reduce the ratio of emission offsets required.

The Nevada Department of Environmental Protection (“NDEP”), Department of Air Quality Environmental Management (“DAQEM”) and Environmental Protection Agency (“EPA”) cannot fully allow backsliding without evidence that tonnage thresholds will not be raised and controls will not be less stringent. The burden of coming forward with evidence that will satisfy Ninth Circuit Court of Appeals judicial review lies with the three agencies listed above, not with the public. Thus far we see no evidence that the Air Quality Improvement Project (“AQIP”) intends to produce the evidence necessary to survive judicial review.

NDEP, DAQEM and EPA cannot lawfully allow backsliding. NSR backsliding violates § 172(e) of the Clean Air Act. That provision requires that the standards be no less stringent than those previously applicable in serious non-attainment areas.

NDEP, DAQEM and EPA cannot lawfully or rationally find that NSR backsliding will comply with section 110(l) of the Act, a statute that bars EPA from approving any SIP revision that would interfere with any applicable requirements concerning attainment and reasonable further progress (“RFP”), or any other applicable requirement of the Act. NSR backsliding in SIPs would interfere with express requirements of the Act concerning attainment and RFP. Moreover, Region IX EPA cannot lawfully or rationally make a finding that NSR backsliding will never interfere with timely attainment or reasonable progress toward attainment anywhere in the West.
For the reasons given above, the Commenters have included the following discussion of our backsliding concerns. This detailed explanation of our objections to the Las Vegas Valley’s backsliding issues anticipates that DAQEM will attempt to adopt entirely new regulations without an attempt to justify them regarding backsliding.
With this comment document, NDEP, DAQEM and EPA are on notice of our concerns regarding the actual intent of the AQIP at the outset. We request that this comment document be made a part of the AQIP record and that it be transmitted in its entirety to the EPA along with all preliminary and final transmittals of the AQIP.
A. Allowing Backsliding in NSR Requirements Would be Arbitrary, Capricious and Contrary to Law.
As EPA has conceded in the past, § 172(e) of the Act requires -- for areas that have not attained the preexisting (State) standards – “controls which are not less stringent” than the controls previously applicable to those areas. Congress has specifically mandated that such control measures need to be adopted or retained even when EPA relaxes a standard. Indeed, EPA has also acknowledged as it must that the anti-backsliding provisions of final rules retain applicable requirements by virtue of an area’s classification by operation of law. EPA cannot lawfully maintain that Congress intended those requirements to no longer be mandatory even upon revision of the NAAQS. Requests for waivers of applicable requirements cannot by law, cause an absurd result.

Existing NSR requirements must remain the 'applicable requirements' for nonattainment areas. Final rules that take a totally opposite approach are legally insufficient and the EPA may not lawfully approve them by operation of law. EPA cannot lawfully allow the application of NSR requirements would cause an "absurd result." Any rule that proposes to waive controls will be untenable, since the NSR requirements control the same precursor pollutants that have contributed to nonattainment of the NAAQS in the Las Vegas Valley. All concerned must recognize that only controls designed to meet the standards are lawful.
Congress intended areas to remain subject to the same level of control where NAAQS are relaxed. They also intended that such controls not be weakened where the NAAQS are made more stringent. Any abrogation of existing pollution requirements in regulations such as NSR is a relaxation for purposes of Section 172(e) and is expressly subject to that provision's requirement that EPA "provide for controls which are not less stringent than the controls applicable to areas designated nonattainment before such relaxation." 42 U.S.C. 7502(e), CAA 172(e).

NSR requirements constitute "controls" within the meaning of § 172(e). Any contention to the contrary is baseless. Two decades ago, EPA told the Supreme Court that NSR is one of the "pollution-control measures" applicable in nonattainment areas. EPA Opening Merits Brief in Chevron, U.S.A. v. NRDC, S. Ct. 82-1005 (Aug. 31, 1983), 1982 Lexis U.S. Briefs 1005, at n.55. Accord, 67 Fed. Reg. 80187/2 (Dec. 31, 2002) ("The NSR provisions of the Act are a combination of air quality planning and air pollution control technology program requirements for new and modified stationary sources of air pollution. ") (emphasis added). Indeed, no other conclusion is possible. The Act's NSR provisions control emissions in several ways.

For example, sources subject to NSR must apply the LAER "lowest achievable emission rate," § 173(a)(2). That is a stringent "emission limitation." § 171(3). The lowest achievable emission rate in Clark County, Nevada may not exceed the 1979-82 SIP rates which as we have noted, are lower and more stringent than federal standards. See also § 302(k) (defining "emission limitation" as "a requirement established by the State or the Administrator which limits the quantity, rate, or concentration of emissions of air pollutants on a continuous basis, including any requirement relating to the operation or maintenance of a source to assure continuous emission reduction, and any design, equipment, work practice or operational standard promulgated under this chapter.").

Other CAA provisions expressly confirm the obvious from the above provisions: LAER is a control requirement. See, e.g., §§ 173(d) ("The State shall provide that control technology information from permits issued under this section will be promptly submitted to the Administrator for purposes of making such information available through the Reasonably Available Control Technology/Best Available Control Technology/Lowest Achievable Emission Rate (“RACT/BACT/LAER”) clearinghouse to other States and to the general public.") (Emphasis added); 108(h) (provision entitled "RACT/BACT/LAER Clearinghouse" provides: "The Administrator shall make information regarding emission control technology available to the States and to the general public through a central database. Such information shall include all control technology information received pursuant to State plan provisions requiring permits for sources, including operating permits for existing sources.") (emphasis added). See also 1990 House Report at 272 (RACT/BACT/LAER clearinghouse is to include inter alia information on "lowest achievable emission rate control requirements proposed or adopted in each State.") (emphasis added). Any weakening of Subpart 2 requirements would allow sources that would otherwise be "major" to escape NSR -- and the LAER control requirement.

Moreover, nonattainment NSR requires control through the offset requirement. Specifically, the permitting agency cannot issue a NSR permit unless it determines that "by the time the source is to commence operation, sufficient offsetting emissions reductions have been obtained, such that total allowable emissions from existing sources in the region, from new or modified sources which are not major emitting facilities, and from the proposed source will be sufficiently less than total emissions from existing sources (as determined in accordance with the regulations under this paragraph) prior to the application for such permit to construct or modify so as to represent (when considered together with the plan provisions required under section 7502 of this title) reasonable further progress (as defined in section 7501 of this title)." § 173(a)(1)(A). See also § 171(a) (defining "reasonable further progress" as "such annual incremental reductions in emissions of the relevant air pollutant as are required by this part or may reasonably be required by the Administrator for the purpose of ensuring attainment of the applicable national ambient air quality standard by the applicable date"). Section 173(c) provides:
The owner or operator of a new or modified major stationary source may comply with any offset requirement in effect under this part for increased emissions of any air pollutant only by obtaining emission reductions of such air pollutant from the same source or other sources in the same nonattainment area, except that the State may allow the owner or operator of a source to obtain such emission reductions in another nonattainment area if (A) the other area has an equal or higher nonattainment classification than the area in which the source is located and (B) emissions from such other area contribute to a violation of the national ambient air quality standard in the nonattainment area in which the source is located. Such emission reductions shall be, by the time a new or modified source commences operation, in effect and enforceable and shall assure that the total tonnage of increased emissions of the air pollutant from the new or modified source shall be offset by an equal or greater reduction, as applicable, in the actual emissions of such air pollutant from the same or other sources in the area.

Emission reductions otherwise required by this chapter shall not be creditable as emissions reductions for purposes of any such offset requirement. Incidental emission reductions which are not otherwise required by this chapter shall be creditable as emission reductions for such purposes if such emission reductions meet the requirements of paragraph (1).

Thus, in order to obtain an NSR permit, the source must arrange for emissions of other sources to be controlled -- indeed, controlled sufficiently to represent a net reduction in emissions. When NSR requirements applicable to nonattainment areas are weakened, the sources are excused from having to obtain offsets at all (by virtue of falling below the major source thresholds), and for those sources that exceed even the weakened thresholds, the tonnages of offsets required are lowered. 

Likewise, § 173(a)(5) requires an alternatives analysis that considers inter alia the source's "environmental control techniques." The analysis must demonstrate that the source's benefits significantly outweigh its environmental and social costs. Sources that escape NSR through the weakening of previously applicable requirements need not perform this analysis or make this demonstration.
Finally, the authors of the 1990 Subpart 2 provisions confirmed their understanding that NSR involves controlling emissions. Those authors described the "graduated control program" involving increasingly protective requirements for higher classifications, and included -- as the first three examples of that control program -- provisions relating to NSR. 1990 House Report at 234. In each instance, the requirement was characterized as a "control." Id. (describing major source thresholds, authors note that "small sources must be controlled"; "Also included in the graduated control requirements are increasing offset ratios"; "the graduated control requirements include continued use of 'netting' in other than extreme areas subject to increasingly stringent limitations for higher classifications") (emphasis added).
When the EPA reviews new regulations, it cannot “[r]ead out of context. The legislative history indicates that Congress intended the higher offset requirements in subpart 2 to act as ‘controls.’” The language must be read in context of the statutory framework. 70 Fed. Reg. 17023/1-2. The history must be read precisely in the relevant context – namely, Congress’ description of NSR as a control requirement and an integral part of the “graduated control program” that Congress was setting up in subpart 2.
EPA’s review must not fall outside the context of legislative history cited herein. On review, EPA cannot lawfully assert that the cited history does not specifically address section 172(e) or anti-backsliding. Such an assertion would be truly beside the point: The history shows that Congress considered NSR to be a “control” within the plain meaning of that term and as the term is used in the Act. That intent dictates the construction of the same term in the statute. 

NSR is not a “control” because the benefits of offsets are uncertain and states accordingly may not lawfully claim credit for offsets in their attainment demonstration SIPs.
 Should the EPA make such an assertion, if would not be accurate for reasons further discussed in part ‘B’ below. In any event, there is nothing in section 172(e) or elsewhere in the Act that limits “controls” to measures whose benefits are absolutely certain, or to those for which states claim emission reduction credit in their SIPs. To the contrary, section 172(e) requires anti-backsliding protection for any “controls applicable” to nonattainment areas prior to NAAQS revision, without any limitation or exception. Indeed, several of the measures that EPA itself has conceded in the past are “controls” subject to protection under section 172(e) do not assure any net emission reduction benefits for which states can claim credit in their attainment demonstration SIPs.
For example, EPA’s list of “applicable requirements” subject to antibacksliding protection includes the requirement for enhanced ambient monitoring in §182(c)(1) of the Act. 40 C.F.R. § 51.900(f)(9). While very worthwhile, enhanced monitoring does not itself produce any emission reductions, and the states certainly cannot lawfully claim emission reduction credit from such monitoring in their attainment demonstration SIPs. Likewise, EPA’s list of applicable requirements includes transportation controls under §182(c)(5). 40 C.F.R. §51.900(f)(10). That provision does not involve a strategy that states rely on in their initial attainment demonstrations: Rather, it is triggered where motor vehicle emissions, mileage, and congestion levels exceed levels projected in the attainment demonstration, in which case states must adopt transportation controls to reduce emissions back to levels consistent with the attainment demonstration. 
These examples show that, under EPA’s own interpretation, the “controls” covered by § 172(e) are plainly not limited to measures with clearly quantifiable net emission reduction benefits or that are expressly relied on in attainment demonstration SIPs.  Moreover, as further discussed in part ‘B’ below, NSR plays a key role in ensuring achievement of timely progress and attainment, regardless of whether states claim express credit for offsets and LAER in their attainment demonstrations. 
EPA has asserted that states could not necessarily rely on offsets to reduce emissions in a nonattainment area because section 173(c)(1) of the Act allows major sources to obtain offsets from other nonattainment areas. Even if the point was relevant for purposes of section 172(e), it is completely unsupportive of any possible claim that the benefits of NSR are too uncertain for states to rely upon in their attainment demonstration SIPs. Section 173(c)(1) does not allow use of offsets from other nonattainment areas unless emissions from such other area contribute to a violation of the NAAQS in the nonattainment area in which the source is located. Thus, the source claiming these offsets must have reliable and credible information on the impacts of the relevant emissions on air quality within the nonattainment area. Moreover, the impact of expected emission reductions in upwind areas on projected downwind attainment and nonattainment can be predicted, as EPA itself has done in its Clean Air Interstate Rule, http://www.epa.gov/cair/rule.html. Indeed, EPA allows attainment demonstrations in downwind areas to rely on emission reductions in upwind areas. See, e.g., 67 Fed. Reg. 5170 (2002).

LAER is a control measure, not an emission limitation based on application of a particular control technology. AQIP must be clear that a requirement for a particular level of “control” technology is a “control.” RACT – which is simply another level of control technology – is a control. Neither section 172(e), nor any other provision of the Act, limits “controls” to measures that reduce base year emissions. Controls do not always reduce base year emissions and they necessarily required to do so. 
For example, the Act mandates RACT in all nonattainment areas without regard to whether RACT will reduce base year emissions in the area. 42 U.S.C. 7502(c)(1). RACT may already be in place for some sources in the base year, or RACT may simply offset growth without actually reducing emissions below base year levels. Neither scenario renders RACT any less of a “control” than where it actually reduces base year emissions – and in neither case is antibacksliding protection any less important than where RACT actually leads to net cuts in base year emissions. Likewise, sections 182(c)(1) and (c)(5) do not require reductions in base year emissions, but EPA nonetheless correctly treats the requirements of these sections as “controls” for purposes of section 172(e).
States can change SIP requirements consistent with section 172(e) as long as the revised provisions are not less stringent. Moreover, as a practical matter, some types of SIP requirements are unlikely to raise “stringency” issues. See, e.g., §110(a)(2)(M) (requiring SIP to provide for consultation and participation by local political subdivisions).

In short, the plain language of the Act, its legislative history, and its purpose, all lead to the inescapable conclusion that nonattainment NSR requirements constitute "controls." See also § 118(a) (requiring federal facilities to comply with requirements for "the control and abatement of air pollution," including "any requirement respecting permits"). NSR must also be included in the rule's antibacksliding provisions, because it too "results in control obligations" -- e.g., LAER and offsets.
With respect to NSR, Congress expressly mandated that the relevant subpart 2 applicability thresholds and offset requirements would govern implementation well into the future, as long as an area remained in nonattainment. See, e.g., §§ 175A(c), 182(a)(2)(C), (b)(5), (c), (d), (e). Congress plainly envisioned that these requirements would continue to apply “for some time. It is inconceivable that Congress intended to allow EPA to relax the explicit NSR requirements before the compliance schedules laid out in subpart 2 had even run their course.

Growth measure. Measures to control growth constitute controls within the meaning of § 172(e). Measures to control growth are a subset of control measures. Control measures are a combination of air quality planning and air pollution control technology program requirements for new and modified stationary sources of air pollution.
Emissions reductions. The NSR program is a control measure and is specifically designed to produce emissions reductions. § 172(e) broadly applies to "controls," and is not limited to that subset of controls designed to reduce emissions. To the contrary, controls designed to prevent emissions from increasing are equally encompassed within the broad reference to "controls." Indeed, in its 1992 General Preamble, EPA itself took the position that the NSR program requires offsets “to show noninterference with RFP.” 57 Fed. Reg. 13498, 13552 (1992). EPA has further stated that such offsets presumptively “function as a surrogate for assuring reasonable further progress.” Supplemental Brief for Respondent at 16 (Feb. 26, 2001)(hereinafter, “Supp. Br.”), Hall v. EPA, No. 99-70853 (9th Cir.). And, as noted above, EPA itself has taken the position that the “controls” covered by section 172(e) include measures such as ambient monitoring programs that do not reduce emissions at all.
NSR provides for emissions reductions. First, NSR expressly requires "reductions" in the form of offsets. § 173(a)(1)(A). Final rules are unlawful and arbitrary to the extent they weaken offset ratios, thus exempting areas from emission reductions that would otherwise be required. Second, NSR requires application of LAER -- even when the impact of that application is to reduce emissions below levels previously emitted by the source. Indeed, the authors of the 1990 Subpart 2 provisions confirmed their understanding that those provisions would produce emission reductions. 1990 House Report at 234 ("Also included in the graduated control requirements are increasing offset ratios that require a greater level of pollution reductions from other sources in the nonattainment area to offset increases in pollution from new sources or modifications. This program is intended to allow economic growth and the development of new pollution sources and modifications to continue in seriously polluted areas, while assuring that emissions are actually reduced.") (emphasis added). Accord, id. 244 (explaining NSR requirements for extreme areas, committee notes that those areas "cannot afford to miss any opportunity for greater emission reductions") (emphasis added).

"Structural" arguments. The role of the NSR permitting program is not a growth measure, rather than a control measure. The structure of the Act delineates nonattainment NSR and control measures as separate SIP requirements. The Act's structure supports treating NSR as "controls" subject to § 172(e). See pp. 5-8, supra.
Nothing in § 172(c) offers the slightest hint of congressional intent contradicting the above-cited clear statutory evidence showing that -- NSR is among the Act's controls. In § 172(c)(6), Congress expressly confirmed that "enforceable emission limitations" constitute "control measures." § 172(c)(6) (referencing "enforceable emission limitations, and such other control measures, means or techniques" as may be necessary or appropriate to timely attainment). NSR requires enforceable emission limitations in the form of offsets and LAER.

In defining implementation plan requirements, CAA 110(a)(2)(C) sets forth the requirement for permit programs and CAA 110(a)(2)(A) the control measures. Nothing in § 110(a) contradicts the above-cited evidence that NSR is among the Act's controls. Section 110(a)(2)(C) provides that each SIP shall "include a program to provide for the enforcement of the measures described in subparagraph (A), and regulation of the modification and construction of any stationary source within the areas covered by the plan as necessary to assure that national ambient air quality standards are achieved, including a permit program as required in parts C and D of this subchapter." Thus, NSR is among the programs statutorily defined as "necessary to assure that national ambient air quality standards are achieved." Attempts to allow backsliding from that requirement must be rejected.

NSR's "Role." The statute is clear regarding the roles of the NSR program and control measures in nonattainment areas. Specifically:

CAA 172(a)(2) requires attainment as expeditiously as practicable considering control measures and CAA 172(c)(1) and (c)(6) require implementation of all control measures as expeditiously as practical to provide for attainment of the NAAQS by the area’s attainment date. NSR is a measure to assure attainment of the NAAQS. NSR should be considered in conjunction with a State’s control measures to assure that the emissions from new sources will be consistent with RFP and not interfere with attainment of the applicable NAAQS.

Section 172(e) applies broadly to "controls," not merely to controls linked to NAAQS attainment. Final rules must apply anti-backsliding restrictions to a number of controls that are not directly phrased in terms of NAAQS attainment -- such as inspection and maintenance programs, Stage II vapor recovery, and clean fuels for boilers. 69 Fed. Reg. 23997/1-2 (§ 51.900(f)).

NSR contains key requirements linked to attainment. Specifically, NSR requires emission offsets that contribute to "reasonable further progress," § 173(a)(1)(A), which encompasses emission reductions "for the purpose of ensuring attainment of the applicable national ambient air quality standard by the applicable date." § 171(1). EPA's own Clean Data Policy indicates that "the stated purpose of RFP is to ensure attainment by the applicable attainment date." "Reasonable Further Progress, Attainment Demonstration, and Related Requirements for Ozone Nonattainment Areas Meeting the Ozone National Ambient Air Quality Standard" (May 10, 1995), at 3-4. Moreover, as noted above, § 110(a)(2)(C) expressly defines NSR as among the requirements "necessary to assure that national ambient air quality standards are achieved." For its part, EPA has previously insisted that NSR "is inextricably tied to the attainment or nonattainment of ambient air quality standards." EPA Chevron Merits Brief, 1982 Lexis U.S. Briefs 1005.
NSR may not be the only applicable control, but it is one of the applicable controls, and thus is within the scope of § 172(e). EPA itself has recognized that the Subpart 2 requirements work in combination with one another. See, e.g., RTC 50 ("In general, we believe that the[] [Subpart 2] controls will be effective in combination with other local controls as well as the national and regional control measures mentioned by the commenter. ") (emphasis added).

Prior NSR Permits. Major NSR applies to new sources and to existing sources that have a physical change or change in the method of operation. Therefore, emission limitations and other requirements in NSR permits issued under NSR programs will continue to be in force. The statutory obligations do not stop there. The statutory NSR requirements applicable to future physical and operational changes constitute "controls" that must also remain in force. Any other action is unlawful and arbitrary.
Where there are more stringent requirements and protective air quality NAAQS, there is no reason why there should be provisions that would provide any less protection to public health. NSR requirements involving the instant AQIP are already applicable by operation of law in areas that have been out of compliance with air pollutant health standards for many years. That law reflects a considered congressional judgment that these protective requirements are important for the areas at issue. See, e.g., 1990 House Report at 234. In the fourteen years since that enactment, those areas have failed to attain the NAAQS standards by any action of the DAQEM, NDEP or EPA. On the basis of extensive and continuing peer reviewed science, we have learned that air pollution concentrations harm health at lower concentrations than previously documented. In response to that science, the EPA has implemented more protective NAAQS particularly for ozone. Most recently, the agency has concluded that the Las Vegas Valley areas at issue violate the new ozone standards as well. The circumstances of the heavy influx of more people and more industry into the Las Vegas Valley suggests that these circumstances do not warrant relaxation of any previously applicable NSR safeguards.

B.
A Blanket § 110(l) Determination Authorizing Weakening of NSR SIP Provisions Would be Unlawful, Arbitrary and Capricious

NSR is a mandatory control subject to the § 172(e) antibacksliding requirement. From this point, DAQEM, NDEP and EPA can only compound past errors by a transparent plan to approve backsliding regulations. The EPA may not lawfully treat previously applicable NSR requirements as provisions that states can remove from their SIPs. § 110(l) provides: "The Administrator shall not approve a revision of a plan if the revision would interfere with any applicable requirement concerning attainment and reasonable further progress (as defined in section 7501 of this title), or any other applicable requirement of this chapter." 
There is no lawful way the EPA can use § 110(l) to approve State requested changes to a State’s SIP because such changes will interfere with the State’s ability to reach attainment of the NAAQS and will not be consistent with reasonable further progress. Any proposal to reaffirm any § 110(l) backsliding determination would be unlawful, arbitrary, and capricious.

As shown above, the Act and its history confirm that NSR is a key part of the statutory program for attainment and reasonable further progress. Any attempt to argue the contrary flies in the face of these authorities. Moreover, NSR is plainly among the “applicable requirements” of the Act protected by § 110(l). Hall v. EPA, 273 F.3d 1146 (9th Cir. 2001) (“The ‘applicable requirement[s] concerning attainment and reasonable further progress,” CAA § 110(l), includes the current attainment deadlines and, as relevant to this case, a requirement that implementation plans include new source review regulations ‘as necessary to assure’ attainment, CAA § 110(a)(2)”). For that reason any proposal that would mandate approval of SIP revisions that unquestionably interfere with the Act’s NSR requirements by dramatically weakening them is legally insufficient.
Preexisting NSR requirements are indispensable where an area submits an attainment and RFP demonstration that must rely on those requirements. The DAQEM, NDEP and EPA sanctioned NSR program changes that are likely to come from AQIP must not hinder future air quality improvements based on future growth projections. Any such a question inherently involves a look at the present day air quality, which is best reflected by the multiple serious nonattainment or maintenance status of the area. Regardless of how the State plans manage growth within the emissions inventory and include growth in their attainment plans, new source growth will be not be consistent with RFP and will interfere with the State’s ability to attain. The State cannot be allowed to pluck out any other requirement and then argue that the preexisting NSR requirements are dispensable in light of the area's attainment and RFP plans. Such an approach would ignore Congress' decision not simply to require attainment and RFP as a general matter, but also to prescribe specific program elements like NSR. EPA is not entitled to second-guess that congressional decision.

An EPA decision to subject these other attainment and RFP programs to antibacksliding protection cannot be contingent on a state’s reliance on them for emission reductions in modeled attainment demonstrations. EPA has not documented the degree to which each state relies on each of the controls to which it is extending antibacksliding protection. States must rely on NSR offsets or LAER in their modeled attainment demonstrations – that reliance is supportive of EPA’s overall position for reasons further set forth below.

Any AQIP decision must rely on fundamental factual predicates and agency explanations. Agency action must rest on substantial evidence, and must be accompanied by a reasoned explanation pointing out the connection between the facts found and the choice made. Assn. of Data Processing v. Board of Governors, 745 F.2d 677, 683-84 (D.C. Cir. 1984); Transactive Corp. v. US, 91 F.3d 232, 236 (D.C. Cir. 1996); Dickson v. Secretary of Defense, 68 F.3d 1396, 1407 (D.C. Cir. 1995). In order to meet that burden the EPA must have substantial evidence -- that relaxation of previously applicable NSR requirements in each and every nonattainment area would produce no interference with attainment, RFP, or other CAA requirements.

The § 110(l) determination is by definition directed at the specific SIP revision presented to the agency for approval. The statute bars EPA from approving “a revision of a plan if the revision would interfere with any applicable requirement concerning attainment and reasonable further progress.” Thus, EPA cannot lawfully or rationally determine compliance with section 110(l) without reviewing each revision on a case-by-case basis. Indeed, EPA itself has long taken that very position. In a 1996 notice of final rulemaking, the agency stated:

EPA interprets section 110(l) by applying it to each SIP revision, in light of the circumstances presented by each case. . . . EPA has not issued general guidance on section 110(l), because it views each type of SIP revision as presenting unique issues that should be addressed on a case-by-case basis.

61 Fed. Reg. 16050, 16051-52 (1996)(emphasis added). The same rationale applies here, and EPA cannot lawfully or rationally conclude otherwise.

In particular, EPA cannot possibly know in advance whether a given SIP revision relaxing NSR requirements will or will not interfere with applicable requirements concerning attainment and RFP. To make such a determination, EPA would have to review each individual revision in the context of the specific nonattainment area(s) addressed and/or impacted by that revision. Such a review would need to address, for example, an evaluation of which sources are located in the area and might undertake modifications triggering NSR; the area's growth rate (including the likelihood of future new sources locating there); and the area's SIP provisions (including the provisions that would allegedly make up for the weakened NSR elements). EPA would further need to evaluate the area’s prospects of achieving timely progress and attainment, and the revision’s impact on those prospects. Hall v. EPA, 273 F.3d at 1160-61. It is not likely that at the end of the AQIP process the EPA will have the evidence or analyses necessary for any nonattainment or maintenance area in the Las Vegas Valley.

Any assertion that a blanket § 110(l) determination is permissible because states purportedly do not rely on emissions offsets and LAER controls from the NSR program in preparing their attainment and Rate of Progress (“ROP”) demonstrations is an assertion without statutory support. Such an assertion is factually incorrect. EPA itself has conceded that the South Coast Air Quality Management District does in fact assume a LAER level of control in projecting emissions. 70 Fed. Reg. at 17024. EPA asserted that NSR backsliding would not change this because the District’s SIP-approved NSR rule is very stringent, but the agency does not explain why that would preclude backsliding under EPA’s phase 1 rule. EPA also neglects to mention the ROP SIP revision for the Philadelphia area, which relies on offsets to meet ROP requirements. 66 Fed. Reg. 54143 (2001); 66 Fed. Reg. 44568 (2001). EPA approved this SIP revision, which claims more than 2 tons per day in emission reduction credits from offsets (referred to in the notice as “shutdowns”). Id.

Even where a state has not specifically relied on offsets or LAER as part of a projection of attainment and progress, NSR relaxation can still interfere with applicable requirements concerning attainment and RFP. The reality is that NSR backsliding allows substantial increases in emissions from new and modified sources in the affected areas, and any such increased emissions will necessarily make it harder for the area to achieve timely progress and timely attainment. Unless the area already has in place a SIP that assures timely progress and attainment notwithstanding such emission increases, any SIP revision that allows those increases will necessarily interfere with timely progress and timely attainment. At the very least, EPA cannot possibly find otherwise in advance of reviewing and approving the ROP and attainment SIPs for the area, and without determining that the emission increases allowed by NSR backsliding in the area will not in fact undermine timely ROP and attainment.

For example, consider a “moderate” nonattainment area that has not yet prepared its attainment demonstration or rate of progress plans and needs substantial additional emission reductions to achieve timely progress and attainment. Over the years, new industrial facilities have opened and others are proposed for the area, each with a substantial potential per year of VOCs. If not offset, these additional emissions will plainly make it harder for the area to achieve timely progress and timely attainment. If NSR is retained at the stringency applicable to the area’s current designation, the new emissions would not delay progress or attainment because they would have to be offset. If the area is allowed to backslide to the “moderate” NSR requirements, however, no offsets would be required for any of these new sources (because the moderate area applicability federal threshold for NSR is 100 tons, without prejudice to the lower State threshold). Thus, NSR backsliding could allow an emissions increase in the area of 475 tons (or even more, if more sources of less than 100 tons each decide to locate or expand there). Under a backsliding rule, EPA would be required to approve a SIP revision allowing NSR backsliding in the area and therefore substantial emission increases even before the state has any plan for achieving timely ROP or attainment. It is hard to conceive of a result more at odds with section 110(l). Even if the state did have approved attainment and ROP SIPs for the area, NSR backsliding would interfere with the attainment and ROP demonstrations where it allows emissions to increase beyond the levels assumed in the attainment and ROP demonstrations.
Likewise, suppose a moderate area in which (prior to any NSR backsliding) the state adopted an ROP plan that provides for emission reductions totaling only 1 ton per day more than required to meet an applicable future ROP target. It is not unusual for states to submit, and for EPA to approve, ROP SIPs that provide only barely enough reductions to meet ROP targets. See, e.g., 66 Fed. Reg. 586 (2001); 65 Fed. Reg. 58243 (2000). Thereafter, the state asks EPA to approve a SIP revision allowing for NSR backsliding that, in light of pending permit applications, would likely lead to non-offset emission increases of 5 tons per day by the milestone date that are not accounted for in the ROP plan. To the extent that a new set of backsliding rules result from the AQIP, EPA would be required to approve a SIP revision even though the result would plainly interfere with an applicable requirement for RFP. Note that the relevant applicable requirements here include not only the requirement for the SIP to demonstrate future achievement of timely ROP, but also the requirement in section 182(g) of the Act to demonstrate actual achievement of timely ROP. Approval of a SIP revision allowing NSR backsliding would unlawfully interfere with both.

The above are only examples of scenarios under which EPA’s blanket 110(l) finding would conflict with the Act. Moreover, the risk of increased emissions due to NSR backsliding is substantial. For example, Houston-Galveston-Brazoria TX (“Houston”) is an ozone severe 1-hour nonattainment area and a moderate 8-hour area. Thus, NSR backsliding as proposed by EPA would raise the major source threshold in Houston from 25 tons per year to 100 tons per year. According to EPA’s AirData Facility Emissions database, based on 1999 data, there are 121 facilities in Houston that emit between 25 and 100 tons per year of VOCs, and 58 facilities that emit between 25 and 100 tons per year of NOx. NSR backsliding would allow all of these facilities to significantly increase their emissions up to 99 tons per year without obtaining any offsets and without installing LAER controls, a result that would not be allowed if NSR was maintained at the “severe” level of stringency. 
The same database shows the Chicago-Gary-Lake County nonattainment area (severe 1-hour, moderate 8-hour) as having 137 sources that emit between 25 and 100 tons per year of NOx, and 193 sources that emit between 25 and 100 tons per year of VOCs. Other nonattainment areas also have substantial numbers of facilities that would be allowed to significantly increase emissions without obtaining offsets or installing LAER. This is documented in EPA’s AirData Facility Emissions database which we incorporate by reference. http://www.epa.gov/air/data/geosel.html. The risk of increased emissions is even greater because NSR backsliding would also allow totally new facilities to locate and emit increased pollution in these and other nonattainment areas without obtaining offsets and without installing LAER as would be required under their 1-hour classifications.

Any claim of a backsliding § 110(l) finding also conflicts with the agency’s own prior interpretation of the Act. In Hall v. EPA, EPA specifically represented to the Court that where a proposed SIP revision relaxes a pre-existing requirement so as to allow increased emissions, § 110(l) requires the agency to “determine whether the additional emissions constitute an impermissible interference with the area’s ability to make reasonable further progress towards attainment (for nonattainment areas), and ultimately the area’s ability to attain the NAAQS.” Supp. Br. 5-6. EPA further stated that for the agency to make such a determination, the state would either have to “demonstrate that the SIP, even with the relaxation, will assure reasonable further progress and attainment,” or “that the extra emissions from the relaxation have been offset by a tightening of requirements elsewhere.” Id. 6.
Backsliding does interfere with the applicable requirements concerning attainment or RFP in the Las Vegas Valley nonattainment areas and that is contrary to the statute. Clark County has been backsliding ever since the 1979-82 SIP was adopted. Commenters see the instant AQIP as more of the same, utterly unsupported by any substantial evidence or reasoned analysis, and contrary to the facts.
EPA cannot rationally determine the impacts of NSR backsliding on all nonattainment areas in advance, but rather can only make that determination on a case-by-case basis when presented with a specific proposed SIP revision for a specific nonattainment area.

For all the foregoing reasons, we urge the DAQEM, NDEP and EPA to be careful not to use AQIP as a means of backsliding. By this letter we are informing all concerned of our concerns regarding the intent and direction of AQIP. The DAQEM has made it clear that AQIP is expected to progress quickly. Petitioners caution however, that the burden is on DAQEM and NDEP to provide the justification and comparisons necessary to provide the level of evidence that is going to be needed to survive EPA scrutiny and if necessary, Ninth Circuit Court of Appeals judicial review. The burden is on the DAQEM, NDEP and EPA not on the public. The Commenters will sit back without challenging sweeping, unsubstantiated statements that substitute for facts and evidence. With this letter all concerned have ample prior notice of Commenters’ concerns and intent.
If DAQEM, NDEP and EPA provide a set of new regulations that do not condone backsliding, Clark County shall have its new regulations within a reasonable length of time. If however, DAQEM, NDEP and EPA turn out a backsliding effort, this letter will comprise the initial basis for judicial review.
These comments are submitted on behalf of Commenters regarding AQIP. Petitioners request that a copy of these comments be included in the record of AQIP through to EPA review in their entirety without summary or modification.
Sincerely yours, 
/s/ Robert W. Hall

Robert W. Hall, President

and as an individual
NEC
















































� Despite the prohibition of claiming credit for offset in their attainment demonstrations, Nevada has a long history of doing exactly that.







